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I. Introduction
The adoption of the Ohio Uniform Trust Code (the “OUTC” or “the Code”)1 will
constitute a comprehensive codification of trust law in Ohio. Among the many subjects it covers
are the modification and termination of trusts. As noted in a comment to the national Uniform
Trust Code (the “UTC”),2 “the overall objective of these [modification and termination] sections
is to enhance flexibility consistent with the principle that preserving the settlor‟s intent is
paramount.”3 Given such factors as the increased use of trusts in recent years (including trusts
created by non-lawyers and lawyers who do not specialize in estate planning); the ability to
create trusts that can last, at least theoretically, forever due to the ability of trust settlors to opt
out of the Rule Against Perpetuities;4 the uncertain future of wealth transfer taxes; and the
inevitable reality that circumstances will change during the administration of a trust in ways the
settlor did not anticipate, the increased flexibility afforded by the OUTC‟s modification and
termination provisions may result in these provisions being among the Code‟s most useful to
beneficiaries, settlors, trustees, and the lawyers who represent them.5 Further, Ohio‟s current
rules on the modification and termination of trusts are not easily located as they are found, for
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the most part, in case law.6 Thus, an additional benefit of the OUTC with respect to this subject
will be making the governing rules on modifying and terminating trusts more accessible and
clear.
This article has two primary objectives. First, it reviews the OUTC‟s provisions that
address the modification and termination of trusts. Second, it discusses how those provisions will
affect existing Ohio law. For the most part, the OUTC‟s modification and termination provisions
are found in Chapter 5804, and they are the focus of this article. Sections of other chapters of the
Code will also affect its modification and termination provisions, however, and they too are
discussed. Finally, this article covers only the OUTC‟s provisions dealing with the modification
and termination of irrevocable trusts.7

II. The Mandatory Nature of the Court’s Power to Modify or Terminate a
Trust under the OUTC
In general, the OUTC is a compilation of default rules that apply only if and to the extent
that the terms of the trust do not provide otherwise.8 Like the UTC, however, the OUTC
includes a list of fundamental, mandatory rules that are not subject to the settlor‟s control. 9 One
of the mandatory rules, OUTC section 5801.04(B)(4), prevents the settlor from overriding “the
power of the court to modify or terminate a trust under sections 5804.10 to 5804.16 of the
Revised Code.” Note that this rule only precludes the settlor from affecting the power of the
court to modify or terminate a trust. As discussed below, the OUTC also includes provisions
that, in specified circumstances, allow trusts to be modified or terminated without court
involvement. The mandatory rule of OUTC section 5801.04(B)(4) will not affect the settlor‟s
ability to limit or prohibit such modifications or terminations.
The OUTC‟s mandatory rule prohibiting a settlor from barring a court from exercising its
power to modify or terminate a trust may effect a change in Ohio law, at least in one context.
Under section 5804.11(B) of the Code, “[a] noncharitable irrevocable trust may be terminated
upon consent of all of the beneficiaries if the court concludes that continuance of the trust is not
necessary to achieve any material purpose of the trust.” Because such a termination cannot occur

2

unless the court so concludes, presumably the mandatory rule of section 5801.04(B)(4) would
prevent the settlor from barring such a termination.
By contrast at least three Ohio cases have stated that for the beneficiaries to terminate a
trust early when its material purposes have been accomplished, the settlor must not have
prohibited its early termination in the instrument.10 However, none of those cases involved a trust
in which the court found that all of the material purposes of the trust had been accomplished.
Thus, if in the terms of the trust the settlor prohibited its early termination by the beneficiaries,
despite its material purposes having been accomplished, Ohio case law would appear to bar the
early termination. That case law, however, is dicta. Perhaps more importantly, as a practical
matter a provision prohibiting early termination of a trust might be construed as evidencing a
material purpose of the trust, in which case the trust could not be terminated early under OUTC
section 5804.11(B) because continuance of the trust would be necessary to achieve a material
purpose of the settlor. Accordingly, the mandatory rule of OUTC §5801.04(B)(4), in the context
of beneficiary terminations when the trust‟s material purposes have been accomplished, may not
be the departure from existing Ohio case law that it appears to be.

III.

Section 5804.10: Termination under the Instrument or Related to
the Trust’s Purposes; Standing

OUTC section 5804.10(A) is the first of the Code‟s specific rules on termination. Under
it, a trust terminates “to the extent the trust is revoked or expires pursuant to its terms, a court
determines that no purpose of the trust remains to be achieved, or a court determines that the
purposes of the trust have become unlawful or impossible to achieve.”
With respect to terminations when no trust purposes remain to be achieved, as mentioned
above and discussed further in Part IV.B. below, OUTC section 5804.11(B) allows all of the
beneficiaries, by consent, to terminate a trust early if the court determines “that continuance of
the trust is not necessary to achieve a material purpose of the trust.” Termination under section
5804.10(A) when no purposes remain to be achieved is similar, but differs from a section
5804.11(B) termination in two respects. First, required under section 5804.10(A) is that “no
purpose of the trust remains to be achieved.” By contrast, terminations under section 5804.11(B)

3

require only that there are no material purposes of the trust that necessitate its continuance.
Second, a termination under section 5804.10(A) is not conditioned upon the consent of the
beneficiaries. Such consents are required under section 5804.11(B), unless the court finds that
termination under that division could have occurred had all beneficiaries consented and that the
interests of nonconsenting beneficiaries will be adequately protected.11
Also noteworthy about section 5804.10(A) is that its “to the extent” language permits
partial terminations. While the OUTC will not have official comments, the comment to the
comparable provision of the UTC, section 410, expressly provides that trusts may be partially
terminated under it. Similarly, the new Restatement (Third) of Trusts provides that “a trust in
which no time of termination or distribution is provided will terminate, in whole or in part, upon
the fulfillment of the purpose(s) of the trust or of a separate and independent portion thereof.”12
Under section 5804.10(B), a judicial proceeding to approve or disapprove a modification
or termination of a trust (including one to combine trusts or to divide a trust), may be
commenced by a trustee or a beneficiary. In two circumstances a settlor also may initiate a
proceeding to approve or disapprove a modification or termination of a trust. First, a settlor may
commence such a proceeding with respect to a modification or termination by consent of the
settlor and beneficiaries under section 5804.11(A) or by consent of the beneficiaries under
section 5804.11(B). Second, the settlor of a charitable trust may commence a proceeding for a
court to modify a trust by exercise of its cy pres authority under section 5804.13.

IV.
A.

Section 5804.11: Modification or Termination by Consent

Section 5804.11(A).
Consistent with the Restatements,13 OUTC section 5804.11(A) allows the settlor and all

beneficiaries to modify or terminate an otherwise irrevocable noncharitable trust, even if doing
so is inconsistent with a material purpose of the trust. While such a modification or termination
requires court approval, the statute directs the court to grant its approval if it “finds that the
settlor and all beneficiaries consent to the modification or termination.” Thus, the role of the
court with respect to such a modification or termination is limited to ascertaining that the
requisite consents have been given.
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With respect to consent by the settlor, section 5804.11(A) provides that it may be given
by an agent under a power of attorney, but only if the agent is so authorized by both the power of
attorney and the terms of the trust. If an agent is not so authorized, a guardian of the settlor‟s
estate may consent on behalf of the settlor, but only with the approval of the court supervising
the guardianship. In the absence of both an authorized agent and an appointed guardian of the
settlor‟s estate, the guardian of the settlor‟s person may give the consent, but again, only with the
approval of the court supervising the guardianship.
The OUTC relaxes the traditional requirement for modifications or terminations by the
settlor and the beneficiaries – that all beneficiaries consent – in two ways, both of which are
discussed in C. of this Part IV, below. First, Chapter 5803 provides rules by which a
representative of a beneficiary may consent on his or her behalf. Second, in specified
circumstances, division (D) of section 5804.11 provides an exception under which it is not
necessary that all of the beneficiaries consent to the modification or termination. Because the
representation provisions and the division (D) exception are equally applicable to modifications
and terminations by the beneficiaries, without the settlor‟s consent, under section 5804.11(B),
they are addressed after the discussion of section 5804.11(B), below.
As stated, section 5804.11(A) allows the settlor and all beneficiaries to modify or
terminate a noncharitable irrevocable trust even if doing so would be inconsistent with a material
purpose of the trust. The consent of the trustee is not required.14 In Jordan v. Price, however, an
Ohio Court of Appeals stated that “[t]he general rule appears to be that the settlor, trustee and
beneficiary of a trust may…mutually terminate such trust.”15 In Jordan, however, a consenting
beneficiary also was the sole trustee. Thus, the court was not faced with a situation in which the
settlor and all beneficiaries consented to a modification or termination, but the trustee objected.
Had that been the case, it is not likely that the trustee‟s objection would have prevented the
modification or termination.16 As noted in an earlier Ohio case in a different context: “It is
fundamental that a trust will be terminated where there is no object to be obtained by prolonging
it, and the only one objecting to the termination is the trustee. A trust is never continued for the
benefit of a trustee.”17 Accordingly, the OUTC‟s allowing the settlor and all beneficiaries of a
trust to modify or terminate it, without regard to whether the trustee consents or objects, may not
change existing Ohio law.
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The facts in Jordan also differ from the facts with respect to which section § 5804.11(A)
may apply in that in Jordan, the court found that the purpose of the trust had been accomplished.
By contrast, section 5804.11(A) allows the settlor and the beneficiaries to terminate a trust early
without regard to the accomplishment of its purposes. Jordan, however, does not state that
accomplishment of the purposes of the trust is required for a termination by consent. Rather, in
Jordan, the trust‟s purpose having been accomplished was an independent reason for it having
terminated. Thus, while section 5804.11(A) may add to or clarify the law in Ohio on its subject,
it does not appear to change it.

B.

Section 5804.11(B).
Under division (B) of section 5804.11, the settlor‟s consent is not required for a

termination or modification by the beneficiaries if: (i) with respect to a termination, “the court
concludes that continuance of the trust is not necessary to achieve any material purpose of the
trust,” or (ii) with respect to a modification, “the court concludes that modification is not
inconsistent with a material purpose of the trust.”
The OUTC addresses the question of what constitutes a material purpose of a trust only
in the context of spendthrift trusts: “A spendthrift provision in the terms of the trust may, but
shall not be presumed to, constitute a material purpose of the trust.”18 However, there also is case
law in Ohio on the question19 that should continue to apply.20
Also noteworthy about section 5804.11(B) is that it provides that the terms of a trust may
not be modified under it to remove or replace a trustee. Rather, those subjects are addressed by
sections 5807.04 and 5807.06.
Finally, as discussed in Part II, above, section 5804.11(B) may effect a change in existing
Ohio law in that it allows, at least theoretically, the beneficiaries to terminate or modify a trust if
doing so would not violate the material purpose limitations of the provision, even if the settlor
has expressly provided otherwise in the instrument. Also as discussed in Part II, however, such a
term of the trust might be construed as reflecting a material purpose of the trust that would thus
bar its modification or early termination in any event.

C.

Requirement that the Beneficiaries Consent to a Section 5804.11(A) or (B)

Modification or Termination.
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The general rule of divisions (A) and (B) of section 5804.11 is that all beneficiaries must
consent to a modification or termination under the section. Division (D), however, provides an
exception to that rule if two requirements are met. First, there must be a finding by the court that
the trust could have been modified or terminated under the section if all of the beneficiaries had
consented. Second, the court must also find that the interests of nonconsenting beneficiaries will
be adequately protected. Note that there are no quantitative requirements with respect to
consenting and nonconsenting beneficiaries for the division (D) exception to apply. Thus, while
not likely to occur often, a court could allow a trust to be modified or terminated under section
5804.11 by consent of less than a majority of the beneficiaries, if the two division (D)
requirements are met.
While section 5804.11 generally requires the consent of all beneficiaries to a
modification or termination under its provisions, Chapter 5803 of the Code includes
representation provisions under which, in specified circumstances, another person may represent
a beneficiary for such purposes as receiving notices or giving consents. 21 Under those provisions,
generally, in the absence of a conflict of interest, (i) the holder of a general testamentary power
of appointment may represent the interests of permissible appointees and takers in default, 22 (ii)
fiduciaries may represent those to whom they owe fiduciary duties, 23 (iii) parents may represent
minor or unborn children,24 and (iv) a person with a substantially identical interest may represent
a minor, incapacitated, or unborn individual, or a person who cannot be located.25

V.

Section 5804.12: Modification or Termination for Unanticipated

Circumstances; Modification of the Administrative Terms of a Trust
OUTC section 5804.12 applies to charitable as well as noncharitable trusts. It includes
two separate rules under which the terms of a trust may be modified, the first of which also
allows a trust to be terminated:

(A) The court may modify the administrative or dispositive terms of a trust
or terminate the trust if, because of circumstances not anticipated by the settlor,
modification or termination will further the purposes of the trust. To the extent
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practicable, the modification must be made in accordance with the settlor‟s
probable intention.
(B) The court may modify the administrative terms of a trust if
continuation of the trust on its existing terms would be impracticable or impair the
trust‟s administration.

Of particular significance with respect to sections 5804.12(A) and (B) are the following.
First, under division (A) the dispositive, as well as the administrative, terms of a trust may be
modified (or terminated) to further the trust‟s purposes when unanticipated circumstances arise.26
By contrast, Ohio courts have been unsympathetic to claims by beneficiaries that unanticipated
circumstances warranted modifications to the dispositive terms of a trust.27 While the doctrine of
deviation, as applied in Ohio under current law, permits a modification when unanticipated
circumstances arise (or when compliance with the terms of the trust is impossible or illegal),
generally, it has been applied only with respect to the administration of the trust.28 Examples of
situations in which modifications of the dispositive terms of a trust might be permissible under
section 5804.12(A) are the settlor‟s “failure to anticipate economic change or the incapacity of a
beneficiary.”29
Second, section 5804.12(A) allows a trust to be terminated, as well as its terms modified,
for unanticipated circumstances. We have not found an Ohio case in which a trust was
terminated due to unanticipated circumstances, although dictum in Harter Holding Co. v.
Perkins30 quoted favorably section 336 of the Restatement of Trusts, under which such
terminations are allowed.
Third, also under section 5804.12(A), the unanticipated circumstances requirement for a
modification or termination is a finding by the court that “because of circumstances not
anticipated by the settlor, modification or termination will further the purposes of the trust.” By
contrast, the Ohio Supreme Court recently applied the traditional stricter standard:
Under the doctrine of deviation, a court can „direct or permit a deviation from the
terms of the trust where compliance is impossible or illegal, or where owing to
circumstances not known to the settlor and not anticipated by him compliance
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would defeat or substantially impair the accomplishment of the purposes of the
trust.‟ Scott, Law of Trusts, at 323, Section 381.31

Fourth, under division (B) of section 5804.12, the administrative terms of a trust may be
modified if complying with the trust‟s existing terms “would be impracticable or impair the
trust‟s administration.” Note that such a modification is not dependent on there being
unanticipated circumstances, and that there is no express requirement that such a modification be
made consistently with the settlor‟s intent or probable intent.

VI.

Section 5804.13: Cy Pres

If a charitable trust‟s specific charitable purpose becomes unlawful, impracticable, or
impossible to achieve, OUTC section 5804.13 will apply. Under division (B) of that section, if
the settlor has addressed that possibility and directed distribution of the trust assets to a
noncharitable beneficiary, the terms of the trust will govern and the alternative distribution will
be made.
If the terms of the trust do not address the possibility of the trust‟s specific charitable
purpose failing, the Code will change current law. Under existing Ohio law, in such a case the
court may apply the cy pres doctrine to, in effect, reform the trust‟s terms to provide for an
alternative charitable purpose, but only if it first determines that the settlor had a general
charitable intent, in addition to the specific charitable purpose that failed.32 In the absence of
such a finding (and if the terms of the trust do not address how the trust assets should be
distributed in such a case), the trust corpus will revert to the settlor or the settlor‟s estate.33 The
OUTC will change that result. Under section 5804.13(A)(3), in such a circumstance the court is
authorized to apply cy pres “to modify or terminate the trust by directing that the trust property
be applied, or distributed, in whole or in part, in a manner consistent with the settlor‟s charitable
purposes,” without the necessity of finding that the settlor had a general charitable intent.
As a practical matter, however, to some extent this change in Ohio law may be more
apparent than real. As noted in a 1959 Ohio probate court case, some Ohio decisions circumvent
the general charitable intent requirement for applying the cy pres doctrine through use of the
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doctrine of deviation.34 Indeed, several Ohio cases have applied the deviation doctrine to direct
that trust assets be distributed to a different charity when a specifically designated charitable
beneficiary ceased to exist (or never existed) and the court found that the settlors‟ charitable
purposes were to further the work of the specifically named charities.35 Under the Code, it
appears that in such cases, the result of saving the charitable gift may occur under either the
unanticipated circumstances doctrine of section 5804.12(A) or the cy pres doctrine of section
5804.13. Because the cy pres doctrine is applicable under the Code without regard to the settlor
having had a general charitable intent, it no longer will be necessary for courts to resort to the
deviation doctrine to avoid a failure of a charitable trust when it can not be established that the
settlor had a more general charitable intent.

VII. Section 5804.14: Uneconomic Inter Vivos Trusts
Section 5804.14 of the Code permits modification and termination of inter vivos trusts
with less than $100,000 of assets. Under division (A), the trustee, without court involvement,
may terminate (but not modify) such a trust upon giving notice to the trust‟s “qualified
beneficiaries,”36 if the trustee “concludes that the trust property is insufficient to justify the cost
of administration.”
Section 5804.14(B) provides the court with more flexibility to deal with such trusts. If it
determines that the costs of administering an inter vivos trust with less than $100,000 of assets
are not warranted by the trust property, it is not limited to terminating the trust. Rather, the court
may modify its terms or remove and replace its trustee.
Existing Ohio law addresses uneconomic trusts in sections 1339.66 (inter vivos trusts)
and 2109.62 (testamentary trusts) of the Revised Code. Adoption of the OUTC will change Ohio
law with respect to uneconomic trusts in a number of ways. First, as mentioned, OUTC section
5808.14(A) allows the trustee, without court involvement, to terminate an uneconomic inter
vivos trust of less than $100,000 of assets. Under R.C. section 1339.66, while the court may do
so, the trustee may not. Second, OUTC section 5804.14(B) authorizes the court to modify the
terms of, or remove and replace the trustee of, such an uneconomic trust, as well as terminate it.
R.C. section 1339.66 does not. Third, under both divisions (A) (trustee termination) and (B)
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(court termination, modification, or removal and replacement of the trustee), the standard for
such an action to be taken is “that the value of the trust property is insufficient to justify the cost
of administration.” By contrast, the standard under R.C. section 1339.66 is that: (a) it is no
longer economically feasible to continue the trust, (b) the termination of the trust is for the
benefit of the beneficiaries, and (c) the termination of the trust is equitable and practical. Fourth,
OUTC section 5804.14(A) allows the trustee to terminate an uneconomic trust upon giving
notice to the trust‟s qualified beneficiaries. R.C. section 1339.66 requires notice to what may be
a significantly broader class: "all beneficiaries who are known and in being and who have vested
or contingent interests in the trust."
Finally, note that OUTC section 5804.14 applies only to inter vivos trusts. While the joint
committee‟s plan is for section 1339.66 of the Revised Code to be repealed in connection with
the enactment of the OUTC, section 2109.62 of the Revised Code, which includes the same
provisions for testamentary trusts as are included in section 1339.66 for inter vivos trusts, will
not. Thus, after enactment of the OUTC, different rules will apply to the termination of
uneconomic inter vivos and testamentary trusts.

VIII. Section 5804.15: Reformation
OUTC section 5804.15 permits the reformation37 of trusts to correct mistakes. Under this
provision, a court may reform the terms of a trust to conform to the settlor‟s intent if it can be
proven by clear and convincing evidence that both the settlor‟s intent and the terms of the trust
were affected by a mistake of law or fact, either in expression or in inducement.38 Significantly,
section 5804.15 expressly provides that trust terms may be reformed even if they are
unambiguous.39 Further, because the OUTC generally will apply to testamentary as well as inter
vivos trusts,40 the court‟s reformation power under section 5804.15 will apply to trusts created by
will as well as inter vivos trusts.

IX.

Section 5804.16: Modifications to Achieve the Settlor’s Tax Objectives
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Section 5804.16 of the Code provides for the modification of the terms of a trust to
achieve the settlor‟s tax objectives. While such a modification might alter the dispositive terms
of the trust,41 the statute requires that it be made “in a manner that is not contrary to the settlor‟s
probable intention.”
Section 5804.16 expressly allows modifications made under it to be given retroactive
effect. However, as noted by the comment to the corresponding UTC provision, section 416:
“Whether a modification made by the court under this section will be recognized under federal
tax law is a matter of federal law.” Because a modification that occurs after the taxing event,
such as the death of the settlor of a revocable trust (or of the testator of a testamentary trust), may
be ineffective for federal tax purposes,42 if the facts support it, the preferable approach to a
modification under section 5804.16 may be a construction action to determine the operative
effect of the trust‟s terms,43 or a reformation action to conform the terms of the trust to the
settlor‟s original intent.
Section 5804.16 will change existing Ohio law. Under current law, trusts may be
construed to achieve favorable tax results,44 but cannot be modified to do so.45 The OUTC
eliminates this distinction by permitting such modifications.

X.

Section 5804.17: Combination and Division of Trusts

The last of the Code‟s modification and termination provisions is section 5804.17, which
addresses the combination and division of trusts. Under this section, a trustee is permitted to
combine two or more trusts, or divide a trust into two or more separate trusts, without court
involvement, “if the result does not impair rights of any beneficiary or adversely affect
achievement of the purposes of the trust.” The only other requirement is that the trustee give
notice of the combination or division to the trust‟s qualified beneficiaries.46
Current Ohio law also allows the trustee, without court involvement, to consolidate or
divide trusts. The standard for a consolidation or division under current section 1339.67 of the
Revised Code is similar to, but somewhat different from, the OUTC‟s standard quoted in the
preceding paragraph: consolidation or division is permitted by section 1339.67 if it “is in the best
interests of the beneficiaries of the trust or trusts, is equitable and practicable, and will not defeat
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or substantially impair the accomplishment of the purpose of the trust or trusts or the interests of
the beneficiaries under the trust or trusts.”47 The other change replacing section 1339.67 of the
Revised Code with OUTC section 5804.17 will have on existing Ohio law is with regard to
notice. As mentioned, the OUTC provision requires the trustee to notify the trust‟s qualified
beneficiaries. By contrast, section 1339.67(B) of the Revised Code does not include a notice
requirement unless court approval is sought, in which case notice must be given to “all
beneficiaries of the trust who are known, in being, and have a vested or contingent interest in the
trust.”

XI.

Section 5810.09: Protecting the Trustee with Respect to a

Modification or Termination Not Provided for by the Terms of the Trust
or Chapter 5804
Consistent with the Second Restatement,48 OUTC section 5810.09 provides that if a
beneficiary consents to conduct by the trustee that would or did 49 constitute a breach of trust,
ratifies it, or releases the trustee from liability with respect to it, the trustee will not be liable to
that beneficiary for the breach. There is no exception in section 5810.09 for conduct that violates
a material purpose of the trust. Rather, section 5810.09‟s only exceptions to the trustee‟s
avoidance of liability are if the beneficiary‟s consent, release, or ratification was induced by
improper conduct of the trustee, or if at the time of the consent, release, or ratification, the
beneficiary did not know of his or her rights or of the material facts relating to the breach.50
Although section 5810.09 cuts off trustee liability only with respect to beneficiaries who
provide a consent, release, or ratification to the trustee‟s conduct, if all beneficiaries do so (and
neither of the exceptions described in the preceding paragraph apply), the trustee could modify
the terms of, terminate, or administer the trust in accordance with the beneficiaries‟ desires,
rather than the settlor‟s material purposes, without risk of liability. While many trusts will have
minor, unborn, or unascertained beneficiaries, getting the consent, release, or ratification of all
beneficiaries may be possible using the representation provisions of Chapter 5803.51 A limitation
on the ability of a person to represent a beneficiary under Chapter 5803, however, is that the
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representative must not have a conflict of interest with respect to the representation. 52 Thus, if
the trustee‟s conduct that otherwise would constitute an actionable breach might benefit
consenting beneficiaries at the expense of beneficiaries for whom representation would be
required, the consenting beneficiaries would be unable to also consent on behalf of those other
beneficiaries. In such a case, section 5803.05 authorizes the court to appoint a representative of
the minor, unborn, or unascertained beneficiaries with respect to whom the conflict exists.
In contrast with section 5810.09, section 5801.10 permits binding private settlement
agreements with respect to most matters affecting the administration of a trust. Under division
(B), the necessary parties to such an agreement include, among others, all beneficiaries and
currently serving trustees of the trust. Under division (C), however, such an agreement may not
be used to effect an early termination of the trust (that is not accomplished under Chapter 580453)
or a modification of the terms of the trust that would change the beneficiaries‟ interests in the
trust.54 Section 5801.10(C) also requires that private settlement agreements include “terms and
conditions that could be properly approved by the court.” In some cases, however, these
limitations on the use of private settlement agreements will be more illusory than real. If the
trust‟s beneficiaries and trustee wish to enter into a binding private settlement agreement, but
would be foreclosed from doing so by one or more of the division (C) limitations, it appears that
they could effectively nevertheless do so by entering into an agreement with respect to which the
trustee would be protected under section 5810.09. Note, however, that section 5810.09 is not a
mandatory rule.55 Accordingly, a settlor who is concerned about the possibility of the trustee and
beneficiaries agreeing to terminate the trust early, modify its terms, or otherwise administer it in
a way that would violate a material purpose of the settlor for the trust, could provide in the terms
of the trust that a consent, release, or ratification by a beneficiary will not protect the trustee from
liability for a material breach.

XII.

Conclusion

The OUTC‟s modification and termination provisions will provide settlors, beneficiaries,
and trustees with increased flexibility for dealing with problematic irrevocable trusts. Trust
terms, even if unambiguous, may be reformed to correct mistakes, or modified to achieve the
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settlor‟s tax objectives. To further the settlor‟s trust purposes, dispositve, as well as
administrative, provisions may be modified under the unanticipated circumstances doctrine.
Further, the standard for application of the unanticipated circumstances doctrine has been
reformulated to allow modifications to further the purposes of the trust, without a showing that
compliance with the terms of the trust will defeat or substantially impair the accomplishment of
its purposes. The cy pres doctrine will be available to save charitable trusts without a finding that
the settlor had a general charitable intent or resort to the deviation doctrine. The court will be
able to modify the terms of an uneconomic trust of less than $100,000 of assets, or change its
trustee, when terminating the trust is not appropriate. A termination or modification by consent
of the settlor and beneficiaries, or by the beneficiaries if the material purpose requirement is
satisfied, may be accomplished through use of the Code‟s representation provisions if a trust has
minor, unborn, incapacitated, or unable to be located beneficiaries. Further, beneficiaries whose
interests will be protected in connection with such a modification or termination may not prevent
other beneficiaries from accomplishing it. In short, the OUTC‟s modification and termination
provisions may prove to be among its most useful.
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